
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 4th March 2020

From: Executive Director – Economy and 
Infrastructure

COMMONS REGISTRATION: - APPLICATION FOR 
REGISTRATION OF LAND ADJACENT TO WEST ROAD, 
WIGTON AS A TOWN OR VILLAGE GREEN

1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for town and 
village greens under the Commons Act 2006.

1.2 An application has been received from Rose Anne O’Hea to register 
land adjacent to West Road, Wigton as a town or village green. The 
Application was made under section 15 of the Commons Act 2006.

1.3 Section 15(2) specifies the legislative requirements for the registration 
of land as town or village green. For the application to be successful all 
statutory requirements must be met. Failure to meet one or more of the 
statutory requirements will result in the application being refused.

1.4 The purpose of this report is to request Members to make a decision as 
to whether the land should be added to the Council’s register of town 
and village greens.

2.0  POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all.

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored.



3.0 RECOMMENDATION

3.1 It is recommended that the Committee rejects the application on the 
grounds that the statutory requirements contained at section 15(2) of 
the Commons Act 2006 have not been met.

4.0 BACKGROUND

4.1 On 17th June 2013 Cumbria County Council as registration authority for town 
and village greens, received an application (“the Application”) from Rose 
Anne O’Hea (“the Applicant”), for the registration of approximately 2.2 
hectares of land adjacent to West Road, Wigton (“the Application Land”) as a 
new town or village green under Section 15 of the Commons Act 2006 (“the 
2006 Act”). A copy of the Application is attached to this report at Appendix 
1.

4.2 The Application Land forms part of an enclosed agricultural field which is 
bordered by West Road to the north, Flosh Beck to the north east and a 
cycle path which runs from West Road to Beech Croft to the south west and 
south. A plan showing the Application Land outlined in red is attached to this 
report at Appendix 2.

4.3 The Applicant submitted the following evidence in support of the Application:

 Five user evidence questionnaires

 Photographs

Copies of the photographs and the evidence table summarising supporting 
evidence are attached to this report at Appendix 3.

4.4 A Land Registry search confirms that Hope’s Auction Company Limited is 
the registered proprietor of the western portion of the Application Land and 
Peter Huntingdon and John Huntingdon are the registered proprietors of the 
eastern portion of the Application Land. Copies of the Land Registry Titles 
CU274215 and CU164792 is attached to this report at Appendix 4.

4.5 I carried out a site visit to the Application Land on 10th August 2016 and 
found it enclosed by fences with barbed wire and hedgerows. There were 
two points of access via agricultural-style gates; one on West Road which, at 
the time of the visit, was shut and tied to the gatepost with a rope and one 
on the cycle path which was padlocked. The Application Land appeared to 
be well-grazed, with a small number of cattle grazing at the time of my visit. 
There were no prohibitive or permissive notices or any other signs on the 
land. The adjoining park and cycle path were being well used, with a number 
of people walking, walking dogs and cycling. I have not observed anyone 
accessing or using the Application Land. A copy of the site visit report is 
attached to this report at Appendix 5.

4.6 The Application was deemed to have been duly made and advertised in 
accordance with the Commons Registration (England) Regulations 2014 on 



10th August 2016. Anyone who wished to object to the Application had until 
22nd September 2016 to do so in writing. 

4.7 Two identical representations were received, one from Hope’s Auction 
Company Limited and the other from Peter Huntington and John Huntington 
(“the Objectors”) who objected on the grounds that the Application did not 
satisfy any of the criteria for registration as a town or village green. The 
Applicant has provided a reply to the Objectors’ representations.

Copies of the representations (without appendices) and the Applicant’s reply 
is attached to this report at Appendix 6.

The Law

4.8 The criteria which must be met for an application to add land to the register 
of town and village greens to be successful are set out in section 15 of the 
2006 Act.

4.9 The Application is made under Section 15 (1) of the 2006 Act which states:

“Any person may apply to the commons registration authority to register land 
as a town or village green if subsection 2… applies”

4.10 Section 15(2) provides that a town of village green has come into existence 
where:

“a) a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; and

b) they continue to do so at the time of the application.”

4.11 The statutory conditions referred to in Section 15 (1) and (2) above can be 
broken down as follows:

 A significant number; 

 of the inhabitants of any locality or any neighbourhood within 
a locality;

  have indulged as of right;

 in lawful sports and pastimes;

 on the land; 

 for a period of at least 20 years and continue to do so at the 
time of the application. 

4.12 For land to qualify as a town or village green under the 2006 Act, evidence 
must be submitted to satisfy all of the criteria identified in i to vi above. 
Failure to meet any one of the tests means that the Application Land is not 
legally a green and cannot be registered as such.



The Application of the law to the facts and evidence of the application: 

4.13 The Application complies with the formal requirements as to form and 
content contained in the 2006 Act and 2014 Regulations.

4.14 The statutory criteria as set out above are considered in relation to the 
Application as follows:

 A significant number:

The evidence to support the Application only details the support of 
five of the inhabitants of a locality containing around eighty 
households. Three out of five evidence questionnaires relate to both 
this Application and application ref. no. NL0060 (which deals with an 
adjoining parcel of land), therefore it is unclear which land the 
evidence relates to. Even taking into account all five questionnaires, it 
is not considered that they represent a significant number of the local 
inhabitants and, therefore, in my opinion, this element of the criteria is 
not satisfied.

   

 Of the inhabitants of any locality, or of any neighbourhood within a 
locality: 

The original locality or a neighbourhood within a locality was marked    
on the map supplied by the Applicant with the Application in 2013. 
That map was not made in accordance with the regulations and in 
2016 a new map was submitted, with the boundary of the locality 
differing from that on the 2013 Locality Map. It is the 2016 Locality 
Map that was accepted by the registration authority as duly made and 
used in the assessment of the application.

The area identified as locality/neighbourhood on the 2016 Locality 
Map consists of around eighty houses situated at West Road, 
Throstle Avenue, New Croft and Park Square.

The Courts have defined ‘locality’ as being an area capable of being 
defined by reference to some division of the country known to the law, 
such as parish, borough or electoral ward. The identified area does 
not have legally recognised boundaries and, therefore, does not 
qualify as a locality.

The concept of a ‘neighbourhood’ is more flexible than that of a 
‘locality’ in that it does not need to have legally recognised 
boundaries, however, an alleged neighbourhood must be capable of a 
meaningful description and has to have a sufficient degree of pre-
existing cohesiveness, which is not dependent on use of the claimed 
green. 



In my opinion, the area identified on the 2016 Locality Map does not 
qualify as a neighbourhood because there is no evidence of it being 
capable of any meaningful description and the only unifying feature of 
the area seems to be its inhabitants’ use of the claimed green. 

In addition, none of the respondents identified the claimed 
locality/neighbourhood correctly on the maps attached to evidence 
questionnaires which suggests that there is no easily recognised, 
cohesive neighbourhood in the area. In light of the above, I do not 
consider this element of the criteria to be satisfied.

 Have indulged as of right: 

“As of right” is a legal term meaning that for the land to become a 
town or village green it must be used without force, without secrecy 
and without permission. Permission can be express or implied and 
implied permission does not have to be communicated to the users1. 

Access 

Very little information has been provided on how the Application Land 
is accessed. As stated above, three out of five submitted evidence 
questionnaires relate to an application to register an adjoining parcel 
of land, as well as this Application. In addition, the land identified as 
the Application Land in two of those three questionnaires includes the 
above mentioned cycle path and the field to the west of it but 
excludes the eastern part of the Application Land. It is, therefore, 
unclear which parcel of land and which gates the respondents are 
referring to in relation to access.

Agricultural Activities

In their representations the Objectors claim that the Application Land 
has been used for agricultural purposes and occupied by agricultural 
tenants under grazing licences throughout the claimed twenty-year 
period. They state that the nature of the agricultural activities would 
have rendered any use of the Application Land for sports and 
pastimes impossible. Further, the Objectors presented evidence to 
prove that the Application Land was subject to a Single Payment 
Scheme between 2005 and 2016. As such, they claim, it was subject 
to various conditions with regard to management and environmental 
health, the compliance with which would not have been possible, if 
the land had been used for recreation. The Objectors quoted R 
(Lewis) v Redcar and Cleveland BC case where the court decided 
that the local inhabitants must have plainly deferred to the 
landowner’s agricultural activities and therefore the use of the land for 
recreational purposes was not as of right.

The Applicant responded to the Objectors’ claims to say that the 
Redcar and Cleveland case referenced by the Objectors was 

1 R (Newhaven Port and Properties Ltd) v East Sussex County Council & Anor [2015] UKSC 7

http://ukscblog.com/new-judgment-r-newhaven-port-properties-ltd-v-east-sussex-county-council-anor-2015-uksc-7/


challenged and the appeal was successful. It was adjudged that, 
although the users of the land may have deferred to the use of the 
land by the landowner/tenant, natural courteous behaviour such as 
this does not mean the user of the land were not asserting a right.2 
Further, the Applicant stated that the Application Land was separated 
into different sections and the animals did not freely roam across all 
areas at all times. Finally, according to the Applicant, the Application 
Land has not been used continuously as grazing land there have 
been periods of time when there have been no animals on the land.

The Applicant is correct in saying that the decision in Redcar v 
Cleveland case was overturned on appeal where it was decided that 
low-level agricultural activities were not inherently incompatible with 
village green registration. However, in this case the Objectors claim 
that the agricultural activities were incompatible with the claimed 
recreational activities and the Applicant has not provided any 
evidence to the contrary. 

Furthermore, for a village green to be established the ‘as of right’ use 
of the land has to be continuous throughout the twenty-year period 
and has to encompass the whole of the land. If the recreational use of 
the land has to cease for significant periods of time each year to allow 
the agricultural activities to take place, the use cannot be regarded as 
continuous. Also, if (as the Applicant states) the land is separated into 
a number of fenced-off sections, those sections with livestock in them 
would not be accessible to the general public and, therefore, an all-
encompassing user cannot be established. Two out of five 
respondents stated in their evidence questionnaires that they only 
went onto the Application Land when the stock was not on. Four out 
of five respondents stated that they only used parts of the Application 
Land. In my opinion, evidence provided by both the Applicant and the 
Objectors gives rise to a significant doubt as to whether the whole of 
the Application Land has been used continuously as of right and, 
therefore, I do not consider this element of the criteria to be satisfied.

 In lawful sports and pastimes: 

The Objectors deny that the claimed activities took place on the 
Application Land. Evidence questionnaires suggest that the 
respondents engaged in a number of recreational activities such as 
walking, dog walking, blackberry picking, sports and games and 
children playing. However, three of the respondents did not identify 
the Application Land correctly and therefore it is not known which land 
these activities took place on. Three of the respondents said that they 
were using the Application Land for access to allotments, as a 
shortcut to school and to get from one place to another and one 
respondent claimed to have used the land for tending to animals and 
looking for lost cats. None of these are considered to be lawful village 

2 R (on the application of Lewis) (Appellant) v Redcar and Cleveland Borough Council and another 
(Respondents) [2010] UKSC 11; on appeal from [2009] EWCA Civ 3.



green activities. In my opinion, there is insufficient evidence to satisfy 
this element of the criteria.

 On the land:

Only two out of five respondents identified the Application Land 
correctly on the plan attached to user evidence questionnaires. In my 
opinion, this is insufficient to satisfy this element of the criteria.

 For a period of at least 20 years and continue to do so at the time of the 
application:

Only two people out of five who completed user evidence questionnaires 
claim to have used the land for the whole of the qualifying twenty years 
and up to the date of the application. The other three respondents only 
had ten years of use each. In my opinion, there is insufficient evidence 
that the land was in general use for at least twenty years and up to the 
date of the application and this element of the criteria is not satisfied. 

Further Evidence

4.15 On 22nd November 2019 the Applicant was informed about the deficiencies 
of the Application and invited to provide further evidence to address those 
deficiencies. The Applicant did not acknowledge or reply to the registration 
authority’s invitation.

Oral representations

4.16 The 2014 Regulations state that: 

27(7) The determining authority— 

(a) may not refuse an application without first offering the applicant an 
opportunity to make oral representations; and

4.17 On 16th January 2020 the Applicant was informed that, as no further 
evidence was provided, the registration authority was minded to recommend 
that the application be rejected. The Applicant was invited to make oral 
representations but did not respond to the invitation and was informed that 
the registration authority would proceed to the determination of the 
application as it currently stands.

5.0 LEGAL IMPLICATIONS

5.1 The Council has a statutory duty to keep a register of Town or Village 
Greens and since the implementation of Part 1 of the 2006 Act, has the 
power to amend the register.  The Council’s Constitution at Part 2G 2.1) f) i) 
delegates this responsibility to the Development Control and Regulation 
Committee.



5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at section 15(2) of the 2006 Act 
have been met.  The burden of proof in this regard is firmly upon the 
Applicant to provide the required evidence.  The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities”, i.e. it must 
be more likely than not.

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application.  It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as a town or village green or being 
put to other use.

5.4 Although the Officer Recommendations are for the Committee to proceed 
with determination, the Committee is not bound to follow the 
Recommendation; providing that in reaching its decision it applies the correct 
legal principles and duly considers the evidence.  Therefore Members are 
free to accept or reject any of the Recommendations in the report.  If the 
members reject the Officer’s findings and decide either not to determine the 
Application or to reject the Application and add the Application Land to the 
register of town or village greens, the Committee should set out their 
reasons at the meeting.

5.5 Please note that if Members were minded to accept the Application then the 
matter would have to be deferred to allow the landowner a chance to make 
oral representations.

5.6 There is no right of appeal against a Committee decision.  The route for any 
challenges would be via judicial review in the High Court, where the issue 
would be whether the Committee had misdirected itself in law.  Should a 
judicial review application be successful, the Council would be obliged to re-
determine the Application, a successful judicial review application would not 
of itself determine that the Application Land was or was not a town or village 
green.

5.7 All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 OPTIONS

6.1 The Committee may accept or reject the Recommendation in whole or in 
part.

6.2 If the Recommendation is accepted the register of town or village greens will 
remain unchanged.

6.3 If the Recommendation is rejected the registration authority will give effect to 
the determination by registering the Application Land, which will entail the 
addition of a new entry in the register of town or village greens and the 
preparation of a fresh edition of the register map showing the Application 
Land marked as a registered town or village green.



6.4 Members should note that the decision of the Committee in relation to an 
application to correct the register is a legal decision and is not a matter of 
policy or discretion. 

7.0 CONCLUSION

7.1 I am of the opinion that the evidence that has been provided by the Applicant 
does not satisfy the criteria set out in section 15 (2) of the 2006 Act.

7.2 The Applicant failed to provide sufficient evidence to prove that the 
Application Land was used as of right by a significant number of the 
inhabitants of a locality, or a neighbourhood within the locality for lawful 
sports and pastimes for at least twenty years.

7.3 I consider it reasonable that this Committee resolve that the Application be 
rejected and the Application Land is not added to the register as a new town 
or village green.

Angela Jones
Executive Director – Economy and Infrastructure
10th February 2020

APPENDICES

Appendix 1 – Application Form
Appendix 2 – Application Plan
Appendix 3 – Summary Table of Evidence Questionnaires
Appendix 4 – Land Registry Documents
Appendix 5 – Site Visit Report 
Appendix 6 – Representations and the Applicant’s reply 
Appendix 7 – Locality Maps 

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Wigton
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No Previous relevant decisions



CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny
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